
WHAT WILL HAPPEN TO THE
BIGGEST, BEST TAX PLAN EVER?
Background. According to Joseph Henchman’s “How Many
Words are in the Tax Code?” (Tax Foundation, April 15, 2014),
the current US federal Internal Revenue Code (the “Code”) runs
over 2,600 pages, and guidance with respect to the Code (includ-
ing Treasury Regulations promulgated under the Code, Revenue
Rulings, Revenue Procedures, other published pronouncements
released by the Internal Revenue Service (“IRS”), court deci-
sions, IRS forms and instructions, and IRS publications related to
those forms and instructions) fills approximately 75,000 pages. 

In addition, according to Henchman, this body of US federal
tax guidance has grown from 504 pages in 1939, to 8,200 pages
in the 1940s, to 16,650 pages in 1969, to 26,300 pages in 1984, to
60,044 pages in 2004, and to 74,608 pages in 2014; and the
volume of guidance is still growing.

The 75,000 pages of US federal income tax laws and guid-
ance are the result of decades of legislation which tries to direct
all kinds of social and economic objectives, including incentivis-
ing US taxpayers to engage in equipment leasing transactions
(among other things, as a result of a very high US federal corpo-
rate income tax rate, depreciation write-offs, and interest deduc-
tions for leveraged investments). 

Unfortunately, some of that legislation was enacted without
consideration of “how the pieces of the puzzle fit together.” Not
taking into account how the pieces of the puzzle fit together has
resulted in the US federal income tax laws and guidance being
complex and confusing. And the complexity and confusion has
imposed an enormous burden on US taxpayers who need to
comply with such laws and guidance in order to avoid the impo-
sition of substantial penalties and, in some cases, interest on late
payments.

More specifically, the Taxpayer Advocate Service in its “2012
Annual Report to Congress” (December 13, 2012) estimated that
nine out of 10 US taxpayers used either a professional certified
public accountant or software to prepare their US federal tax
returns in 2012. 

In addition, the Tax Foundation, an independent conserva-
tive-leaning policy centre, in its “The Compliance Cost of IRS
Regulations” (June 2016) estimated that in 2016 US taxpayers
spent over US$409bn and 8.9 billion hours in an attempt to
comply with the complex and confusing body of US federal
income tax laws. The Tax Foundation’s US$409bn and 8.9 billion
hour estimates, however, addressed only the direct cost of efforts
to comply with that body of US federal income tax laws. There
were indirect costs as well. 

The US Treasury Inspector General for Tax Administration
in its “Existing Compliance Process Will Not Reduce the Billions

of Dollars in Improper Earned Income Tax Credit and Additional
Child Tax Credit Payments” (September 29, 2014) reported that
over an 11-year span of time, the IRS wasted US$150bn by
making erroneous payments of earned income tax credits. 

Moreover, the Republican Task Force on Tax Reform in its
“A Better Way (Our Vision for a Confident America)” (June 24,
2016) has taken the position that the current Code also impedes
economic growth in the United States because (1) tax benefits in
the current Code too often encourage US taxpayers to make
decisions based on those tax benefits, rather than on the merit of
a new business venture or investment; and (2) the very high cor-
porate income tax rate imposed by the current Code, as well as its
worldwide tax system, incentivise US corporate taxpayers to
move operations, jobs, and investments overseas, rather than main-
taining them domestically.

Competing visions of the biggest, best tax plan ever. The
First House Republican Tax Plan. The first tax plan proposed by
Republican Party members of the House of Representatives of
the US Congress (the so-called “House GOP Blueprint”) was
written by the Republican Task Force on Tax Reform and
released in the summer of 2016. 

The goals of the House GOP Blueprint were to: 
1. simplify the complex and confusing Code; 
2. flatten and lower the US federal income tax rates applicable

to US individual taxpayers; 
3. make historic reductions in the US federal income tax rates

applicable to US businesses of all sizes, regardless of such
businesses’ legal form; 

4. eliminate certain US federal income deductions applicable to
US taxpayers; and 

5. replace the current US federal worldwide income tax system
with a territorial tax system.
Among other things, the House GOP Blueprint would have: 

1. replaced the seven US federal income tax brackets in the
current Code that apply to US individual taxpayers of 10%,
15%, 25%, 28%, 33%, 35%, and 39.6% with four tax brackets
of 0%, 12%, 25%, and 33%; 

2. reduced the tax on a US individual taxpayer’s investment
income by permitting a deduction of 50% of such taxpayer’s
net investment income (resulting in effective tax rates of 6%,
12.5%, and 16.5%); 

3. eliminated itemised deductions for US individual taxpayers
(including, without limitation, the deductions for state and
local income, sales, and property taxes – but not including
the deductions for home mortgage interest payments); 

4. limited the US federal income tax rate that applies to small
businesses, sole proprietorships, and pass-through entities
under the current Code to 25% (rather than the rates that
would otherwise apply); 
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5. lowered the US federal income tax rate applicable to US
corporations to a flat rate of 20%; 

6. replaced the US federal income tax depreciation rules that
apply under the current Code with an immediate write-off
for the full amount of an investment in equipment, other
tangible assets, intangible assets, and land; 

7. limited US federal income tax deductions for interest pay-
ments to the amount of interest income received (that is, the
net interest expense), with an exception for financial service
industries (such as banking, insurance, and leasing), but with
an unlimited carry-forward period for excess net interest
expenses; 

8. allowed net operating loss deductions for US federal income
tax purposes to be carried forward indefinitely and indexed
for inflation; 

9. eliminated certain other “special interest” deductions for US
federal income tax purposes; 

10. moved to a destination-based tax system pursuant to which,
effectively, export transactions would be exempt from US
federal income tax, and import transactions would be subject
to US federal income tax (the so-called “border adjustment
tax”); 

11. replaced the worldwide US federal income tax system in the
current Code with a territorial tax system; 

12. simplified the exceedingly complex US federal income tax
rules applicable to certain international transactions (known
as the “subpart F rules”); and 

13. encouraged the repatriation of offshore earnings to the
United States by imposing an 8.75% tax rate on the repatri-
ation of cash and cash equivalents and a 3.5% tax rate on the
repatriation of other assets, with the payment of any such
taxes being spread out over an eight-year period.
President Donald J. Trump’s First Tax Plan. President Donald

J. Trump released a short outline of his first tax plan, called “Tax
Reform That Will Make America Great Again” (hereinafter
referred to as “President Trump’s First Tax Plan”), in April 2017. 

The goals of President Trump’s First Tax Plan were: (1) to
provide, without increasing the US budget deficit, tax relief for
middle-class US individual taxpayers; (2) to simplify the complex
and confusing Code; and (3) to grow the US economy by reduc-
ing the tax burden on all US taxpayers and discouraging US cor-
porations from making investments outside of the United States.

Among other things, President Trump’s First Tax Plan would
have: (1) provided a zero rate of US federal income tax for US
individual taxpayers who earned less than US$50,000 a year, and
created US federal income tax brackets of 10%, 25%, and 35% for
all other US individual taxpayers; (2) reduced the highest US fed-
eral income tax rate applicable to US corporations of approxi-
mately 39% when taking into account US federal and state
income taxes (which rate is among the highest of such rates in the
world) to one flat rate of 15% (among the lowest rates in the
world), which 15% rate would have applied to “mom and pop”
businesses as well as billion-dollar corporations; (3) reduced or
eliminated US federal tax loopholes and deductions (such as, for
example, those available in respect of so-called “carried partner-
ship interests” and state and local income, property, and sales tax

payments); (4) reduced and ultimately eliminated the deduction
for interest payments by US corporations over yet-to-be-
determined period of time; (5) permitted a one-time repatriation
of cash held by US corporations outside the United States (to be
taxed at a 10% US federal income tax rate); and (6) ended the
currently permitted deferral of US federal income tax on income
earned by US corporations outside of the United States.

President Donald J. Trump’s and the Republicans’ Second
Tax Plan. In September 2017, President Donald J. Trump, the Ways
and Means Committee of the House of Representatives of the
US Congress (currently controlled by the Republican Party), and
the Finance Committee of the Senate of the US Congress (also
currently controlled by the Republican Party) developed and
released a unified plan for tax reform, which they called “An
America First Tax Plan” (hereinafter referred to as the “Big Six
Unified Framework”). 

The stated goals of the Big Six Unified Framework were to:
(1) fix and simplify the “broken” Code (by, among other things,
closing special-interest tax breaks and loopholes); (2) enact tax
provisions that would help grow the US economy, protect the
jobs of US individual taxpayers, support middle-class families of
US individual taxpayers (by reducing the US federal income tax
rates currently imposed on such families), and support US busi-
nesses (especially small businesses) by providing US federal
income tax relief for them that “put America first”; (3) enact US
federal tax provisions which would incentivise US corporations
to bring back trillions of dollars that are currently kept offshore
and to invest those dollars in the US economy; and (4) level the
playing field for American workers and American businesses.

Among other things, the Big Six Unified Framework would
have: 
1. consolidated the seven US federal income tax brackets in the

current Code that apply to US individual taxpayers of 10%,
15%, 25%, 28%, 33%, 35%, and 39.6% into three income tax
brackets, indexed for inflation, of 12%, 25%, and 35% (which
were to be structured in a manner that did not shift the tax
burden from high-income to lower- and middle-income US
individual taxpayers); 

2. limited the maximum US federal income tax rate applicable
to the business income of small and family-owned businesses
conducted as sole proprietorships, partnerships, and so-called
S corporations to a rate of 25%; 

3. reduced the US federal income tax rate imposed on C cor-
porations under the current Code to a rate of 20% and also,
possibly, eliminated the double taxation of C corporations
and their US shareholders; 

4. allowed US businesses to immediately write off the full cost
of new investments made after September 27, 2017 in depre-
ciable equipment (other than structures) for at least a five-
year period and, possibly, provided other enhanced
“unprecedented” expensing for business investments (espe-
cially in the case of small businesses); 

5. limited, in some (unspecified) manner, the interest deduction
rules that apply under the current Code to US corporations
(likely, only partially) and to non-corporate US taxpayers (by
implication, possibly, entirely); 
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6. closed (unspecified) special exclusions, deductions, and cred-
its (excluding those currently applicable to certain research-
and-development expenses and certain investments in
low-income housing, but possibly including those currently
applicable to state and local income, property, and sales taxes
and payments of home mortgage interest); 

7. created special tax regimes that would govern the tax treat-
ment of certain (unspecified) industries and sectors in the
United States in a manner that would reduce opportunities
for the avoidance of US federal income taxes; 

8. replaced the worldwide US federal tax system in the current
Code with a territorial tax system (including an exemption
for the repatriation by a US corporation of offshore profits,
with a transition rule pursuant to which foreign earnings
that had been accumulated overseas by such a US corpora-
tion would be taxed as they currently are under the Code,
but with foreign earnings from illiquid assets subjected to a
lower rate of tax than foreign earnings from cash or cash
equivalents, and with a 100% exemption for dividends
received from a foreign subsidiary of a US corporation if the
US parent corporation owned at least 10% of the foreign
subsidiary); and 

9. reduced the rate of US federal income tax, on a global basis,
on the foreign profits of US multinational corporations (in
order to prevent such corporations from shifting profits to
tax havens). 
The drafters of the Big Six Unified Framework expected

that the Big Six Unified Framework would serve as a template for
the tax-writing committees of the Ways and Means Committee of
the House of Representatives of the US Congress and the
Finance Committee of the Senate of the US Congress to develop
proposed tax legislation.

The House Republicans’ Third Tax Plan. The biggest, best tax
plan ever was released by the Chairman of the Ways and Means
Committee of the House of Representatives of the US Congress
(Kevin Brady (Republican – Texas)) in early November 2017. The
biggest, best tax plan ever is 429 pages long and is called the “Tax
Cuts and Jobs Act of 2017” (hereinafter referred to as the “Tax
Cuts and Jobs Act”). The Tax Cuts and Jobs Act largely follows the
provisions of the Big Six Unified Framework.

More specifically, among other things, the Tax Cuts and Jobs
Act would: 
1. effective after 2017, consolidate the seven US federal income

tax brackets in the current Code that apply to US individual
taxpayers of 10%, 15%, 25%, 28%, 33%, 35%, and 39.6% into
four income tax brackets of 12%, 25%, 35%, and 39.6%;

2. preserve the home mortgage interest deduction for existing
mortgages with principal of up to US$1,000,000 but, effec-
tive November 2, 2017, allow a home mortgage interest
deduction only for new mortgages with principal of up to
US$500,000;

3. effective after 2017, eliminate home equity loan interest
deductions;

4. effective after 2017, phase out the exclusion of gain derived
by a US individual taxpayer from the sale of a principal resi-
dence (under the current Code, the exclusion amount is

US$500,000 for joint tax returns and US$250,000 for all
other tax returns), and limit the exclusion’s application to a
sale once every five years;

5. effective after 2017, eliminate most individual US taxpayer
deductions (including the deductions for state and local
income and sales taxes) and cap certain other individual US
taxpayer deductions (for example, the state and local prop-
erty tax deduction would be capped at US$10,000 per year);

6. effective after 2017, reduce the US federal income tax rate
imposed on C corporations and certain US personal-service
corporations (such as those in the areas of health, law, engi-
neering, architecture, accounting, actuarial services, the per-
forming arts, or consulting), if the services of such
corporations are substantially performed by employee-
owners, to 20%;

7. effective after 2017, subject certain US pass-through busi-
nesses (such as sole proprietorships, partnerships, limited lia-
bility companies, and S corporations (but, possibly, not
including those in the legal, engineering, accounting, per-
forming arts, financial services, or consulting sectors)) to a
top rate of US federal income tax of 25%, but only in respect
of 30% of their taxable income (with the remaining 70% of
their taxable income being subject to the four new individ-
ual income tax rates);

8. allow a US business (other than public utility and certain
type of real estate business) to immediately write off the full
cost of investments in certain depreciable property (other
than structures) made after September 27, 2017 and before
January 1, 2023 (or January 1, 2024 for longer-production
property and certain aircraft), provided that the US business
has not previously used such property (that is, it must be the
business’s first use of such property);

9. effective after 2017, limit net business interest expense
deductions (that is, interest expense payments not in excess
of interest income received) to 30% of a business’s earnings
before interest, taxes, depreciation, and amortisation (here-
inafter referred to as “EBITDA”) (with exceptions for public
utilities and certain real estate businesses), with the remaining
70% of net business interest expense being subject to the
ordinary rates of U.S. federal income tax;

10. effective after 2017, limit the use of net operating losses to
90% of taxable income (increased by an inflation factor),
eliminate the current net operating loss carryback rules, and
increase the current net operating loss carry-forward rules
for the same;

11. effective for exchanges after 2017, limit the like-kind
exchange tax deferral rules in the current Code to real prop-
erty, possibly subject to some transitional relief for personal
property;

12. effective after 2017, replace the worldwide US federal
income tax system in the current Code with a territorial tax
system (including a reduction in the rate of US federal
income tax imposed on the repatriation by US taxpayers of
offshore cash or cash equivalents to 14% and of “non-cash”
assets to 7%, with an election to apply those reduced rates
over an eight-year period);
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13. effective after 2017, require the current inclusion of income
received by certain US shareholders with certain “foreign
high returns” (in order to prevent the erosion of the US fed-
eral income tax base);

14. effective after 2017, limit interest expense deductions by a
US corporation or by a foreign corporation engaged in a US
trade or business or by partners in a certain type of partner-
ship, if such a corporation or the partnership has global gross
receipts in excess of US$100m and is a member of an inter-
national financial reporting group, to the sum of such a cor-
poration’s or such a partnership’s “allowable percentage”
(generally, the ratio of the international financial reporting
group’s net interest expense over its reported net interest
expense) of 110% of such a corporation’s or such a partner-
ship’s net interest expense, plus any interest derived by such a
corporation or such a partnership during the same taxable
year, with a carryforward for the disallowed interest expense
deduction for a five-year period;

15. effective after 2018, impose a 20% excise tax on payments by
a US corporation to a related foreign corporation if the US
corporation and the foreign corporation are members of an
international financial reporting group, such payments are
deductible or includible in the cost of goods sold or includi-
ble in the basis of a depreciable or an amortisable asset, and
such payments exceed US$100m for a three-year period
(prior to and including the year of such payments), unless the
related foreign corporation elects to treat such payments as
“effectively connected” with a US trade or business (thereby
subjecting the payments to the US federal income tax);

16. alter the so-called subpart F deferral rules in the current
Code (by making certain modifications to the subpart F
rules applicable under the current Code to passive and read-
ily moveable foreign income and possibly eliminating the
subpart F rules applicable under the current Code to certain
investments in US property);

17. allow a 100% deduction for the foreign-source portion of
dividends received by a US corporation from a 10% owned
foreign subsidiary; and 

18. limit the availability of reductions in US withholding taxes
otherwise allowed by certain US bilateral income tax treaties
for certain deductible payments (such as interest or royalties)
made by a US subsidiary of a foreign-parented group of cor-
porations to a foreign member of the same group unless the
payments would have been deductible had they been made
directly to the foreign parent.
The House Republicans’ Fourth Tax Plan. The Ways and

Means Committee of the House of Representatives of the US
Congress released a mark-up of (that is, changes to) the Tax Cuts
and Jobs Act (hereinafter referred to as the “Mark-up”) shortly
after the Tax Cuts and Jobs Act was unveiled in November 2017.

Among other things, the Mark-up: (1) removes the provision
in the Tax Cuts and Jobs Act that would have limited the availabil-
ity of reductions in US withholding taxes otherwise allowed by
certain US bilateral income tax treaties for certain deductible pay-
ments (such as interest or royalties) made by a US subsidiary of a
foreign-parented group of corporations to a foreign member of

the same group unless the payments would have been deductible
had they been made directly to the foreign parent; (2) effective
after 2017, creates a 9% tax rate, instead of the proposed 12% tax
rate, for small-business owners who earn less than US$75,000; and
(3) limits the so-called “carried partnership interest” benefit of
capital gains tax treatment, rather than ordinary income tax treat-
ment, to gains on investments held for at least three years. 

In addition, a representative (who is a member of the
Republican Party) of the House of Representatives of the US
Congress has indicated that his party may be willing to consider a
further change to the Tax Cuts and Jobs Act which would make
the write-off for the full cost of investments in depreciable equip-
ment (other than structures) made after September 27, 2017,
which write-off is otherwise set to expire on December 31, 2022
(or December 31, 2023 for longer-production property and cer-
tain aircraft), permanent.

The Senate Republicans’ First Tax Plan. In mid-November
2017, representatives of the Finance Committee of the Senate of
the US Congress released an outline of their changes to the tax
proposals in the Tax Cuts and Jobs Act (hereinafter referred to as
the “Senate Republicans’ First Tax Plan”). The Senate
Republicans’ First Tax Plan differs in several significant respects
from the tax proposals in the Tax Cuts and Jobs Act (as revised by
the Mark-up).

Among other things, the Senate Republicans’ First Tax Plan
would: 
1. effective after 2017, change the seven US federal income tax

brackets in the current Code that apply to US individual
taxpayers (until 2026) of 10%, 15%, 25%, 28%, 33%, 35%, and
39.6% to seven tax brackets of 10%, 12%, 22%, 24%, 32%,
35%, and 38.5%; 

2. allow a US individual taxpayer to deduct 17.4% of his or her
income derived from a sole proprietorship, partnership, or S
corporation that is engaged in a service business if such
income does not exceed US$150,000 (for a joint tax return)
or US$75,000 (for all other tax returns), and allow other US
individual taxpayers to deduct their income derived from
such entities if such entities are not engaged in services busi-
nesses (such as accounting and legal services);

3. effective after 2017, completely eliminate the deduction in
the current Code allowed to US individual taxpayers for
state and local income, sales, and property taxes (until 2026);

4. retain the deduction in the current Code for home mortgage
interest payments;

5. eliminate the deduction in the current Code for home
equity loan interest payments (until 2026);

6. effective after 2019, reduce the US federal income tax rate
imposed on corporations to 20%;

7. allow US businesses to immediately write off the full cost of
investments in new depreciable property (other than struc-
tures and public-utility property) made after September 27,
2017 and before January 1, 2023 (or January 1, 2024 for
longer-production property and certain aircraft);

8. effective after 2017, limit the like-kind exchange tax deferral
rules in the current Code to real property, subject to some
transitional relief for certain personal property;
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9. preserve the interest expense deduction in the current Code
for certain small businesses, but limit the net interest expense
deduction for other businesses to 30% of the business’s earn-
ings before interest and taxes (hereinafter referred to as
“EBIT”);

10. effective after 2023, limit the use of net operating losses to
80% of taxable income;

11. effective after 2017, replace the worldwide system of taxation
in the current Code with a territorial tax system (including
a reduction in the rate of US federal income tax imposed on
the repatriation by US corporations of offshore cash to 10%
and of non-cash assets (such as equipment used outside of
the United States) to 5% (with an election to apply those
reduced rates over an eight-year period);

12. limit the deductions for interest paid or accrued on the debt
of US corporations that are members of a multinational affil-
iated group in an unspecified manner (other than reducing
the affiliation threshold in the current Code from 80% stock
ownership to 50% stock ownership);

13. effective 2018 through 2025, impose a 10% tax on the excess
of deductible payments made by a US corporation to its for-
eign affiliates over the US corporation’s income;

14. allow a 100% deduction for the foreign-source portion of
dividends received by a US corporation from a 10% owned
foreign subsidiary;

15. exempt private aircraft management fees from the excise
taxes on “taxable transportation” in the current Code
(including the flat rate imposed on miles traveled and the
7.5% fee imposed on the amount each passenger pays for a
flight on a private aircraft); and 

16. modify the reciprocal exemption from tax in the current
Code for the gross income derived by a foreign corporation
from the international operation of aircraft by adding that
the foreign corporation must be headquartered in a foreign
country which has a bilateral income tax treaty with the
United States and must have more than two arrivals and
departures, per week, from major airlines that are headquar-
tered in the United States.
Shortly after the release of the Senate Republicans’ First Tax

Plan, a representative (who is a member of the Republican Party)
of the Senate of the US Congress indicated that the Senate would
address the treatment of so-called “carried partnership interests”
when it drafts the Senate’s version of proposed tax changes. And
in late November 2017, the Senate Republicans’ First Tax Plan
was amended to impose a three-year holding period before a sale
of a “carried partnership interest” can qualify for capital gains tax
treatment (rather than ordinary income tax treatment).

More importantly, in mid-November 2017, the Finance
Committee of the Senate of the US Congress modified its outline
of tax proposals in the Senate Republicans’ First Tax Plan to
include a provision which would repeal the Patient Protection
and Affordable Care Act’s (hereinafter referred to as the
“Affordable Care Act”) so-called “individual mandate” (which
penalises individuals for not having healthcare coverage). 

It has been reported that a repeal of the individual mandate
will generate US$338bn in revenue over a 10-year period, which

would offset the increases in the US budget deficit caused by the
various tax-cut proposals. 

It has also been reported, however, that the repeal of the
individual mandate will lead to 13 million Americans losing their
healthcare coverage. Needless to say, numerous members of the
Democratic Party and several healthcare organisations have stren-
uously objected to the proposal to repeal the individual mandate,
not only because it will eliminate healthcare coverage for a sub-
stantial number of Americans, but also because it will increase
healthcare premiums for the other Americans who retain health-
care coverage, apparently by significant amounts over time.

Competing views of certain aspects of the competing
visions of the biggest, best tax plan ever. 100% write-off for
investments in depreciable equipment. President Trump’s First
Tax Plan and the Big Six Unified Framework would have
allowed, and the Tax Cuts and Jobs Act and the Senate
Republicans’ First Tax Plan generally would allow, US businesses
to immediately write off 100% of the cost of certain investments
in depreciable machinery and equipment (other than struc-
tures), in the case of the Tax Cuts and Jobs Act with such a 100%
write-off limited to a business’s first use of the property and to
slightly more than a five-year period and also not being applica-
ble to structures, and in the case of the Senate Republicans’ First
Tax Plan with such a 100% write-off limited to an investment
in new property and to a five-year period and not being appli-
cable to structures and public-utility property. Because the pro-
posed 100% write-off is expected to be available for only an
approximately five-year period (absent a change in the proposal
or, if the proposal is enacted into law, an extension or exten-
sions, such as was the case in respect of bonus depreciation) and
US businesses can depreciate equipment under the front-loaded,
modified accelerated cost recovery system of depreciation under
the current Code, the proposed 100% write-off should 
not result in a substantial loss of revenue for the US federal 
government. 

As a result, and because the stated purpose of the 100%
write-off is to facilitate job growth in manufacturing, one would
expect that this particular proposal should stand a relatively good
chance of being enacted into law. If the 100% write-off were to
be enacted into law, some representatives of the equipment leasing
industry seem to think that it would create an ownership bias on
the part of lessees.

That being said, the temporary nature of the 100% write-off
in the Tax Cuts and Jobs Act and the Senate Republicans’ First
Tax Plan (that is, for an approximately five-year period, absent a
change in the proposal or, if the proposal is enacted into law, an
extension or extensions) is a disappointment for many US busi-
nesses, including some representatives of the leasing sector. 

Moreover, a representative of the Tax Foundation has indi-
cated that the most effective long-term pro-growth tax plan
would be to enact a permanent 100% write-off for new invest-
ments in depreciable equipment.

Elimination of the deferral of tax on like-kind exchanges of
personal property. Both the Tax Cuts and Jobs Act and the Senate
Republicans’ First Tax Plan would eliminate the current Code’s
permitted deferral of tax on gains derived by individual and 
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corporate taxpayers from like-kind exchanges of personal prop-
erty used in a trade or business or held for investment. 

Any elimination of the like-kind exchange deferral rules for
personal property is a very major change in tax policy which will
have a significant negative impact on the US equipment leasing
industry because many, perhaps even the majority of, US equip-
ment lessors engage in like-kind exchange transactions with
respect to their leased aircraft, railcars, maritime assets, vehicles,
and other personal property. 

In addition, it has been reported that any elimination of the
like-kind exchange rules for personal property will also have a
significant negative impact on many US investors in radio and tel-
evision stations, cell towers, art, motor vehicles, racehorses, and
other high-end assets. 

Beyond that, it is quite difficult to assess the full impact of the
proposal to limit the like-kind exchange rules to real estate. One
possibility is that US equipment lessors and US investors in high-
end assets who think that the 100% write-off for certain depre-
ciable equipment will likely be enacted into law may not be
terribly concerned about the proposal to eliminate the like-kind
exchange rules for all property other than real estate. 

On the other hand, other US equipment lessors and US
investors in high-end assets who think that the proposal to limit
like-kind exchanges to real estate will likely be enacted into law
may engage in massive sales of assets before January 1, 2018, and
the hurried nature of such sales may depress the sales prices of
such assets. 

In addition, it is very difficult to predict whether the pro-
posal to eliminate the like-kind exchange rules for personal prop-
erty will be enacted into law. Although the proposal is a very
major change in tax policy, it may possibly be enacted into law
because the Joint Committee on Taxation of the US Congress (a
non-partisan estimator of tax legislation) has predicted that it will
generate US$30.5bn in revenue from 2018 to 2027.

Limitation on deductions for interest expenses. All of the
House GOP Blueprint, President Trump’s First Tax Plan and the
Big Six Unified Framework would have reduced or eliminated,
and the Tax Cuts and Jobs Act and the Senate Republicans’ First
Tax Plan would reduce or eliminate, deductions for interest
expenses in some manner. The House GOP Blueprint would
have limited US federal income tax deductions for interest pay-
ments to the amount of interest received (that is, net interest
expenses), with an exception for certain financial service indus-
tries (such as banking, insurance, and leasing). 

President Trump’s First Tax Plan would have reduced and
ultimately eliminated interest deductions for US corporations
over an unspecified period of time. The Big Six Unified
Framework would have limited interest deductions for US corpo-
rations and non-corporate US taxpayers in some unspecified
manner. And the Tax Cuts and Jobs Act and the Senate
Republicans’ First Tax Plan would generally limit net business
interest expense deductions to 30% of a business’s earnings
(before EBITDA or EBIT, respectively).

Even if a reduction in or elimination of interest expense
deductions for US businesses is coupled with a 100% write-off
for new investments in depreciable equipment, representatives of

heavily leveraged US businesses as well as representatives of the
Equipment Leasing and Finance Association have expressed sig-
nificant concerns about any proposed reduction in or elimination
of interest expense deductions. 

And if a reduction in or elimination of interest expense
deductions is not coupled with a 100% write-off for investments
in depreciable equipment, certain heavily leveraged US businesses
no doubt are going to object even more strongly to any such pro-
posed reduction or elimination. If, however, a reduction in or
elimination of interest expense deductions is not coupled with a
100% write-off, it is not clear that the leasing industry would
object because “true” leasing would be more attractive for a lessee
than acquiring equipment using debt.

In addition, it is very difficult to predict the impact on US
economic growth of a decision to reduce or eliminate interest
expense deductions. If such a decision is not coupled with a 100%
write-off for investments in depreciable equipment and/or
exceptions for certain industries (such as leasing and banking),
there may well be a negative impact on US economic growth. 

Accordingly, because the impact on US economic growth of
a decision to reduce or eliminate interest expense deductions is
difficult to predict, it is also difficult to predict the likelihood of
any such proposal being enacted into law.

Territorial tax system. The House GOP Blueprint, President
Trump’s First Tax Plan and the Big Six Unified Framework
would have replaced, and the Tax Cuts and Jobs Act and the
Senate Republicans’ First Tax Plan would replace, the current
worldwide US federal income tax system (under which US cor-
porations are generally subject to US federal income tax on all of
their US-source and foreign-source income) with a territorial
tax system (under which US corporations would be subject to
US federal income tax on only their US-source income) and/or
permit some iteration of a one-time repatriation of cash and cer-
tain other assets held by US corporations outside of the United
States. 

Whether the replacement of the current worldwide US fed-
eral income tax system with a territorial tax system and/or a
repatriation holiday would have any impact on bringing more
participants into the leasing industry and greater investment in
depreciable equipment depends upon whether a territorial tax
regime and/or a repatriation holiday would induce US corpora-
tions to return to the United States and/or return significant
amounts of money to the United States, and that likely depends
heavily upon US corporate tax rates being sufficiently lower than
the corporate tax rates elsewhere in the world.

A 2011 report issued by the Tax Foundation indicated that a
territorial tax system would give US corporations a competitive
advantage that is lacking under the worldwide tax system
imposed by the current Code. A former chairman of the Ways and
Means Committee of the House of Representatives of the US
Congress has recently expressed a similar view. 

However, a 2013 report from the Centre on Budget and
Policy Priorities, an independent liberal-leaning policy centre, has
indicated that a territorial tax system would only modestly
increase the return of money by US corporations to the United
States. In addition, a professor at the MIT Sloan School of
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Management has said that a territorial tax system, instead, would
result in US corporations moving more money and businesses
outside the United States to countries that impose lower rates of
tax (because the US federal tax system would not apply to
income from foreign sources). 

Moreover, approximately 100 US industry groups and
unions (including Americans for Tax Fairness, the Institute on
Taxation and Economic Policy (a liberal policy centre) and the
AFL-CIO recently urged representatives of the US Congress to
reject the proposal for the United States to switch to a territorial
system of taxation for similar, but more strident, reasons.

Elimination of state and local taxes and home mortgage
interest deductions. All of the House GOP Blueprint, President
Trump’s First Tax Plan and the Big Six Unified Framework would
have eliminated, and the Tax Cuts and Jobs Act and the Senate
Republicans’ First Tax Plan would eliminate, certain “special
interest” deductions currently allowed by the Code. 

The House GOP Blueprint and President Trump’s First Tax
Plan would have specifically eliminated the deduction in the cur-
rent Code for state and local taxes paid by US individual taxpay-
ers. The Big Six Unified Framework would have eliminated
certain deductions currently allowed under the Code, presumably
including the deduction for state and local taxes paid by US indi-
vidual taxpayers. And the Tax Cuts and Jobs Act would eliminate
the deductions currently allowed to US individual taxpayers
under the Code for state and local income taxes, as well as state
and local sales taxes. 

The Tax Cuts and Jobs Act would also limit the deduction
currently allowed under the Code for state and local property
taxes to US$10,000 annually. And the Senate Republicans’ First
Tax Plan would completely eliminate the deductions in the cur-
rent Code for all state and local income, property, and sales taxes
of US individual taxpayers. 

The elimination of a deduction for any or all state and local
taxes for US federal income tax purposes would, likely signifi-
cantly, negatively impact US individual taxpayers who are resi-
dents of states such as New York, New Jersey, Connecticut, and
California (which have high rates of state and local income, sales,
and property taxes).

Not surprisingly, seven groups (that is, the National
Governors Association, the National Association of Counties, the
National League of Cities, the US Conference of Mayors, the
International City/County Management Association, the
National Conference of State Legislatures, and the Council on
State Governments) have expressed significant concern about
proposals to eliminate or cap, among other things, deductions for
state and local taxes because the result would be the double taxa-
tion of mandatory tax payments and because those deductions
have been in place for over 104 years. 

The elimination of a deduction for state and local taxes is,
however, consistent with the position of certain Republicans
(including the current US Treasury Secretary) that the US federal
government should not have to subsidise the various states and
localities of the United States. The elimination of the deduction
for state and local taxes for US federal income tax purposes would
also produce more revenue for the US federal government.

The elimination or capping of the home interest mortgage
deduction for US federal income tax purposes would have the
greatest negative impact on US individual taxpayers who are res-
idents of states such as New York, New Jersey, Connecticut, and
California (which generally have higher home prices and, there-
fore, home mortgages with higher principal and interest pay-
ments). However, the negative impact of such a proposal likely
would also negatively impact US individual taxpayers who are
residents of other states. 

Mark Zandi, the Chief Economist at Moody’s Analytics, has
said that the elimination or capping of the home mortgage inter-
est deduction would not only reduce home prices by 10% in
expensive markets, but would also reduce home prices by 3% to
5% across the United States. And representatives of the National
Association of Realtors have indicated that the elimination or
capping of the home mortgage interest deduction could cause a
10% drop in home prices and raise taxes on middle-class US indi-
vidual taxpayers.

Why is the possible elimination of deductions for some or all
state and local taxes and the elimination or capping of the home
mortgage interest deduction at all relevant to the US equipment
leasing sector? Insofar as the proposals to eliminate the deduction
for some or all state and local taxes and to eliminate or cap the
home mortgage interest deduction would apply only to US indi-
vidual taxpayers, such proposals are not at all relevant to US busi-
nesses that engage in equipment leasing transactions. 

However, the proposals to eliminate the deduction for some
or all state or local taxes and to eliminate or cap the home mort-
gage interest deduction are, without a doubt, among the most
controversial of the tax proposals that are currently being consid-
ered by the US Congress, and they may be the primary reason, or
among the reasons (including the proposed repeal of the
Affordable Care Act’s so-called “individual mandate”), why the
biggest, best tax plan ever may not be enacted into law or may be
substantially modified before being enacted into law.

Tax rate cuts. A fundamental premise of the House GOP
Blueprint, President Trump’s First Tax Plan, the Big Six Unified
Framework, the Tax Cuts and Jobs Act and the Senate
Republicans’ First Tax Plan is that cutting the US federal income
tax rates imposed on US taxpayers will incentivise such taxpayers
to make investments that will result in higher incomes, more jobs
and more rapid growth of the US economy.

The premise that tax cuts fuel economic growth is rooted in
supply-side economics. And there is some historical evidence in
the United States, and also some recent studies, which support the
premise that tax cuts will fuel economic growth in the United
States. 

The Tax Reform Act of 1986, which was enacted during
Ronald Reagan’s presidency and included tax cuts, was followed
by a period of major economic expansion. In addition, in mid-
October 2017, the Council of Economic Advisers released a study
which indicated that corporate tax cuts inevitably will lead to
increases in both jobs and wages in the United States. 

In late October 2017, the White House released a report
which indicated that corporate tax cuts (in combination with the
100% write-off for new investments in equipment) would raise
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the US gross domestic product, which some view as a measure of
economic growth, by at least 3% to 5%. 

Moreover, there are chief executives of major US corpora-
tions who have supported the view that tax cuts will free their
companies up to make new investments, and that those invest-
ments, in turn, will fuel economic and job expansion in the
United States. For example, the Chief Executive Officer of AbbVie
Inc. said earlier in 2017 that President Trump’s First Tax Plan
would put AbbVie in a better position to be far more competitive.

The corporate tax cuts in the House GOP Blueprint,
President Trump’s First Tax Plan, the Big Six Unified Framework,
the Tax Cuts and Jobs Act and the Senate Republicans’ First Tax
Plan may not, however, fuel economic and job growth, according
to other studies and other historical evidence in the United
States. 

In the first instance, major US corporations often do not
actually pay the highest US corporate income tax rate of 39%
(when taking into account US federal and state income tax rates). 

A report in the National Bureau of Economic Research’s
“Tax Policy and Economy” (published in 2016) indicated that the
average tax rate in 2011 for all US businesses was approximately
24%, and that the average tax rate was approximately 31% for C
corporations, approximately 16% for partnerships, and approxi-
mately 14% for sole proprietorships. The report also indicated that
the effective US federal income tax rate for businesses varies
rather dramatically among different industries. For example, the
effective actual rate of US federal income tax in 2011 for service
industries was 28%, but it was only 10% for utility companies.

And, although the tax cuts enacted during Ronald Reagan’s
presidency may have spurred major economic growth, not all tax
cuts have done so. The Economic Growth and Tax Reconciliation
Act of 2001 and the Jobs and Growth Tax Relief Reconciliation
Act of 2003, which were enacted during George W. Bush’s presi-
dency and included tax cuts, were followed by a sustained period
of very weak economic growth in the United States and the
“Great Recession” of 2008 and 2009. Indeed, some people,
including former presidential candidate Hillary Clinton, sug-
gested that the Bush tax cuts of 2001 and 2003 may have caused
the Great Recession of 2008 and 2009. 

While that assertion may be debatable, it is also true that US
federal income tax rate increases in the United States have been
followed by periods of economic growth. For example, the
Omnibus Reconciliation Act of 1993, enacted during Bill
Clinton’s presidency, included US federal income tax rate
increases, and the US economy grew robustly after its enactment,
ultimately breaking the record in February 2000 for the longest
period of uninterrupted economic expansion in US history. 

Moreover, in late October 2017, the Centre for American
Progress, a nonpartisan policy centre, released a report which
indicated that past US federal income tax cuts during the 1980s
and 2000s did not lead to measurable economic growth and that
past US federal income tax rate increases did not lead to measur-
able economic slowdowns.

Likelihood that the biggest, best tax plan ever will be
enacted into law by the US Congress. In early October 2017, the
Budget Committee of the House of Representatives of the US

Congress and the Budget Committee of the Senate of the US
Congress sent budget resolutions to both chambers of the US
Congress, each of which passed, also in late October. 

Those budget resolutions were used as the vehicle for the
Tax Cuts and Jobs Act and the Senate Republicans’ First Tax Plan.
Although the budget resolutions were passed, 18 Republicans in
the House of Representatives voted against the House’s budget
resolution, and several Republican senators expressed concern
about the Big Six Unified Framework when the Senate’s budget
resolution was passed. 

In addition, many Democratic Party members of the House
of Representatives and of the Senate have significant misgivings
about the Tax Cuts and Jobs Act and the Senate Republicans’ First
Tax Plan because such plans may raise the US budget deficit by
US$1.5 trillion over a 10-year period according to the estimates
of the Tax Foundation and the Joint Committee on Taxation of
the US Congress, and because the Tax Cuts and Jobs Act may
raise the US budget deficit by as much as US$3 trillion dollars
between 2028 and 2037 according to a recently released report by
the Centre on Budget and Policy Priorities, in addition to reduc-
ing tax revenues by approximately 28%. 

Moreover, in the view of such Democratic Party members,
the Tax Cuts and Jobs Act and the Senate Republicans’ First Tax
Plan favour tax cuts for wealthy US individual taxpayers and US
corporations over tax relief for lower-income and middle-class
US individual taxpayers.

Republican Party leadership in the US Congress, among
other things, needed to convince all but 24 members of the
House of Representatives that the tax cuts in the Tax Cuts and
Jobs Act would pay for themselves through economic growth (by
using so-called “dynamic scoring”) in order to alleviate concerns
that by using so-called “conventional scoring” (which does not
take into account economic growth in computing effects on the
US budget deficit) the tax cuts in such Act may add more than
US$1.5 trillion to as much as US$3 trillion dollars to the US
budget deficit. 

The Republican Party leadership in the House of
Representatives of the US Congress must have succeeded in
doing so because the Tax Cuts and Jobs Act was passed on
November 16, 2017. The Senate Republicans’ First Tax Plan was
also approved on the same day by the Finance Committee of the
Senate of the US Congress. 

The Republican Party leadership in the (full) Senate of the
US Congress, among other things, will now need to convince all
but two members of the Republican Party in the Senate that the
tax cuts in the Senate Republicans’ First Tax Plan will pay for
themselves by virtue of economic growth and dynamic scoring. 

As an economic matter and as a procedural matter, convinc-
ing the required number of members of the Senate of the US
Congress to enact the Senate Republicans’ First Tax Plan into law
is somewhat more of a daunting proposition than was convincing
the required number of members of the House of Representatives
of the US Congress.

In the first instance, dynamic scoring does not totally elimi-
nate concerns about an extremely large increase in the US budget
deficit; rather, it apparently demonstrates only a smaller deficit
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over time. And there has been criticism that White House officials
have been relying on unrealistic economic growth numbers in
order to “sell” the biggest, best tax plan ever to members of the
US Congress. 

For example, the report recently released by the Centre on
Budget and Policy Priorities indicated that contrary to the Tax
Foundation’s report which suggested that the Tax Cuts and Jobs
Act would “jump-start” a rapid 3.9% growth in the US economy,
the Tax Cuts and Jobs Act would grow the US economy by only
between 0.4% and 0.9% by 2027.

Moreover, any tax plan being considered by the US
Congress is subject to two different so-called “pay as you go”
rules, which are intended to prevent legislation that increase US
budget deficits. The “pay as you go” rule of the House of
Representatives of the US Congress effectively is waivable. The
other “pay as you go” rule of the Senate of the US Congress pro-
vides that proposed legislation cannot alter federal deficits for
more than a 10-year period, and this rule is not waivable. 

As a result, the second “pay as you go” rule could force a
political “showdown” after tax legislation may have been passed
by both chambers of the US Congress. If such tax legislation
violates the second “pay as you go” rule by increasing the US
budget deficit by more than US$1.5 trillion beyond a 10-year
period, the Office of Management and Budget of the US federal
government (hereinafter referred to as “OMB”) would then
have to calculate the costs of and savings from proposed tax 
legislation. 

If costs exceed savings (thus adding to the US budget deficit
after a 10-year period), OMB would be required to offset the net
cost by cutting certain mandatory spending programmes (such as
Medicare, student loans, etc.). In such a case, the US Congress
would have to enact legislation which directs OMB to ignore the
second “pay as you go” rule, and any such legislation would be
subject to filibuster (that is, an obstructive tactic designed to pre-
vent a vote on proposed legislation) in the Senate of the US
Congress, which can be cut off only by a supermajority of 60
votes in the Senate.

Moreover, officials of the White House and the Republican
Party have complicated the process of passing any tax legislation
by setting extremely short deadlines for the accomplishment of
goals and rather consistently failing to meet those goals. 

At the present time, those officials are saying that the biggest,
best tax plan ever will be enacted into law by the US Congress
before 2018. However, the US Congress has 15 legislative days
remaining this year, and it needs to reconcile the provisions of the
Tax Cuts and Jobs Act with the provisions of the Senate
Republicans’ First Tax Plan to create one cohesive piece of tax
legislation. 

In addition, the US Congress needs to address the debt limit,
funding to help the victims of 2017’s hurricanes, and other
equally pressing matters. Accordingly, it is virtually impossible, at
this point in time, to predict whether the biggest, best tax plan
ever will be enacted into law by the US Congress, if at all, or in
2017 or 2018. 

If the passage of the biggest, best tax plan ever were to be
postponed to and passed in 2018, there is a distinct possibility that

some of the changes in the Tax Cuts and Jobs Act and/or the
Senate Republicans First Tax Plan may be retroactive.

Planning for the uncertainty surrounding the passage of the
biggest, best tax plan ever. It is not only virtually impossible to
predict whether the biggest, best tax plan ever will be enacted
into law by the US Congress, it is also extremely difficult to pre-
dict the actual provisions of any tax legislation that may be
enacted into law (because the tax provisions will be subject to
change before they are enacted). 

Although there is insurance available for uncertainties in
respect of how the IRS will tax certain transactions, there cur-
rently is no insurance available to protect against the possible neg-
ative consequences of pending proposed tax legislation. 

Moreover, an unnamed former staff member of the House of
Representatives of the US Congress has indicated that planning
around the proposed tax legislation is close to impossible because
there are too many variables and technical details that still need to
be addressed at this time.

Given the extreme level of the uncertainty surrounding the
parameters of and the likelihood of the enactment into law of the
biggest, best tax plan ever, planning for it may largely be a waste
of effort and also may be dangerous. 

Therefore, the most advisable manner in which to proceed in
the face of both the unknown specifics of any reconciled version
of proposed tax legislation and the uncertainty in respect of
whether any such proposed tax legislation may be enacted into
law is to plan equipment leasing business activities so that the suc-
cess of such activities does not depend on how the proposed tax
legislation, if any, turns out.

Please note that the content of this article has been updated through
November 17, 2017. In addition, the article represents the views of the
author only, and it does not necessarily represent the views or professional
advice of Vedder Price P.C.
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